§1229.200

may impose debarment or suspension
for the causes and in accordance with
the procedures set forth in these regu-
lations.

(c) When more than one agency has
an interest in the proposed debarment
or suspension of a person, consider-
ation shall be given to designating one
agency as the lead agency for making
the decision. Agencies are encouraged
to establish methods and procedures
for coordinating their debarment or
suspension actions.

Subpart B—Effect of Action

§1229.200 Debarment or suspension.

(a) Primary covered transactions. Ex-
cept to the extent prohibited by law,
persons who are debarred or suspended
shall be excluded from primary covered
transactions as either participants or
principals throughout the executive
branch of the Federal Government for
the period of their debarment or sus-
pension. Accordingly, no agency shall
enter into primary covered trans-
actions with such debarred or sus-
pended persons during such period, ex-
cept as permitted pursuant to §1229.215.

(b) Loser tier covered transactions. Ex-
cept to the extent prohibited by law,
persons who have been debarred or sus-
pended shall be excluded from partici-
pating as either participants or prin-
cipals in all lower tier covered trans-
actions (see §1229.110(a)(1)(ii)) for the
period of their debarment or suspen-
sion.

(c) Ezceptions. Debarment or suspen-
sion does not affect a person’s eligi-
bility for:

(1) Statutory entitlements or manda-
tory awards (but not subtier awards
thereunder which are not themselves
mandatory), including deposited funds
insured by the Federal Government;

(2) Direct awards to foreign govern-
ments or public international organiza-
tions, or transactions with foreign gov-
ernments or foreign governmental en-
tities, public international organiza-
tions, foreign government owned (in
whole or in part) or controlled entities,
and entities consisting wholly or par-
tially of foreign governments or for-
eign governmental entities;

(3) Benefits to an individual as a per-
sonal entitlement without regard to
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the individual’s present responsibility
(but benefits received in an individual’s
business capacity are not excepted);

(4) Federal employment;

(5) Transactions pursuant to national
or agency-recognized emergencies or
disasters;

(6) Incidental benefits derived from
ordinary governmental operations; and

(7) Other transactions where the ap-
plication of these regulations would be
prohibited by law.

§1229.205 Ineligible persons.

Persons who are ineligible, as defined
in §1229.105(i), are excluded in accord-
ance with the applicable statutory, ex-
ecutive order, or regulatory authority.

§1229.210 Voluntary exclusion.

Persons who accept voluntary exclu-
sions under §1229.315 are excluded in
accordance with the terms of their set-
tlements. ACTION shall, and partici-
pants may, contact the original action
agency to ascertain the extent of the
exclusion.

§1229.215

ACTION may grant an exception per-
mitting a debarred, suspended, or vol-
untarily excluded person to participate
in a particular covered transaction
upon a written determination by the
agency head or an authorized designee
stating the reason(s) for deviating from
the Presidential policy established by
Executive Order 12549 and §1229.200 of
this rule. However, in accordance with
the President’s stated intention in the
Executive Order, exceptions shall be
granted only infrequently. Exceptions
shall be reported in accordance with
§1229.505(a).

Exception provision.

§1229.220 Continuation
transactions.

of covered

(a) Notwithstanding the debarment,
suspension, determination of ineligi-
bility, or voluntary exclusion of any
person by an agency, agencies and par-
ticipants may continue covered trans-
actions in existence at the time the
person was debarred, suspended, de-
clared ineligible, or voluntarily ex-
cluded. A decision as to the type of ter-
mination action, if any, to be taken
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should be made only after thorough re-
view to ensure the propriety of the pro-
posed action.

(b) Agencies and participants shall
not renew or extend covered trans-
actions (other than no-cost time exten-
sions) with any person who is debarred,

suspended, ineligible, or voluntarily

excluded, except as ©provided in

§1229.215.

§1229.225 Failure to adhere to restric-
tions.

Except as permitted under §1229.215
or §1229.220 of these regulations, a par-
ticipant shall not knowingly do busi-
ness under a covered transaction with
a person who is debarred or suspended,
or with a person who is ineligible for or
voluntarily excluded from that covered
transaction. Violation of this restric-
tion may result in disallowance of
costs, annulment or termination of
award, issuance of a stop work order,
debarment or suspension, or other rem-
edies, as appropriate. A participant
may rely upon the certification of a
prospective participant in a lower tier
covered transaction that it and its
principals are not debarred, suspended,
ineligible, or voluntarily excluded from
the covered transaction (see Appendix
B), unless it knows that the certifi-
cation is erroneous. An agency has the
burden of proof that such participant
did knowingly do business with such a
person.

Subpart C—Debarment

§1229.300 General.

The debarring official may debar a
person for any of the causes in
§1229.305, using procedures established
in §§1229.310 through 1229.314. The exist-
ence of a cause for debarment, how-
ever, does not necessarily require that
the person be debarred; the seriousness
of the person’s acts or omissions and
any mitigating factors shall be consid-
ered in making any debarment deci-
sion.

§1229.305

Debarment may be imposed in ac-
cordance with the provisions of
§§ 1229.300 through 1229.314 for:

(a) Conviction of or civil judgment
for:

Causes for debarment.
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§1229.305

(1) Commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or trans-
action;

(2) Violation of Federal or State anti-
trust statutes, including those pro-
scribing price fixing between competi-
tors, allocation of customers between
competitors, and bid rigging;

(3) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or

(4) Commission of any other offense
indicating a lack of business integrity
or business honesty that seriously and
directly affects the present responsi-
bility of a person.

(b) Violation of the terms of a public
agreement or transaction so serious as
to affect the integrity of an agency
program, such as:

(1) A willful failure to perform in ac-
cordance with the terms of one or more
public agreements or transactions;

(2) A history of failure to perform or
of unsatisfactory performance of one or
more public agreements or trans-
actions; or

(3) A willful violation of a statutory
or regulatory provision or requirement
applicable to a public agreement or
transaction.

(c) Any of the following causes:

(1) A nonprocurement debarment by
any Federal agency taken before Octo-
ber 1, 1988, the effective date of these
regulations, or a procurement debar-
ment by any Federal agency taken pur-
suant to 48 CFR subpart 9.4;

(2) Knowingly doing business with a
debarred, suspended, ineligible, or vol-
untarily excluded person, in connection
with a covered transaction, except as
permitted in §1229.215 or §1229.220;

(3) Failure to pay a single substantial
debt, or a number of outstanding debts
(including disallowed costs and over-
payments, but not including sums owed
the Federal Government under the In-
ternal Revenue Code) owed to any Fed-
eral agency or instrumentality, pro-
vided the debt is uncontested by the
debtor or, if contested, provided that
the debtor’s legal and administrative
remedies have been exhausted;



